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STATEMENT OF THE CASE.

The appellee, Al Williams, has had years of ex-

perience in the field of physical conditioning. He
boxed and wrestled professionally from 1906 to 1916,

when he l^ecame an instructor of the wrestling team

at the Olympic Club in San Francisco. (Tr. p. 158.)

During the period of the First World War he in-

structed soldiers, at the request of the War College,

in a system of rifle disarming for self-defense pur-

poses which lie had originated. When the war ended,



he resigned to go into the work of conditioning busi-

ness and professional men. (Tr. p. 158.) He opened

his first establishment in San Francisco in 1920, and

then one in Oakland, one in Pasadena, and three in

Los Angeles, and during the depression years up to

And including the present day, has been located in

one establishment in Los Angeles. At one time his

organization numbered about 250 employees, who con-

ditioned over 50,000 business and professional men.

(Tr. p. 159.)

Al Williams studied weight reduction from the

time he became a professional athlete and has had

much actual exi^erience in the conditioning of boxers

and wrestlers. (Tr. p. 160.) By this experience he

learned how to decrease the weight (and increase the

energy by the use of selective foods and nutrition. He
first became interested in concentrated nutrition in

1935, when he began experimenting with concentrated

food formulas and their effect upon his own body as

well as upon many others. Since that time he has

revised the food schedules of at least 50,000 individ-

uals and has applied the experience gained by such

experimentation in the perfection of what is known

as the ''Al Williams Weight Reducing Plan". (Tr.

pp. 160, 161, 165, 166, 167.)

The "Williams Plan" consists of prescribed diets

(Tr. pp. 81, 82), exercise (Tr. p. 83), internal baths

(Tr. pp. 211, 212), the taking with fruit .i^iice, milk,

soup or water, of certain vegetable concentrates, for

the purpose of taking away hunger and the desire to

overeat (Tr. p. 191), and the use of a Special Body



Massage Creme to tighten the skin and hold correct

flabby, fat tissue caused by the loss of weight. (Tr.

pp. 176, 177.)

On the 2r)tli day of May, 1945, the Post Office De-

partment filed and mailed to the appellees a memo-
randum reconmiending the issuance of a show cause

order against the appellees together with a letter in

the form of an order to show cause, designating the

memorandum as a 'SSpecification of Charges" and in-

forming the appellees that the charges would be taken

up for disposition on the 20th of June, 1945. (Tr.

pp. 10, 11.) Appellees filed an answer to the charges

and attended the hearing with their counsel. On or

about the 10th of August, 1945, the appellees filed a

motion to reopen the case l^efore the Post Office

Department for the purpose of taking depositions of

medical doctors in Los Angeles in refutation of the

testimony of the government witness. Dr. Putnam,

which motion was denied. (Tr. p. 228.) Thereafter

the appellees filed another motion to reopen the case

in order that "actual scientific tests might be made

and obtained by the Post Office Department to deter-

mine the efficacy of the tablets sold by the respond-

ents for the elimination or prevention of hunger",

which motion was similarly denied.

On December 10, 1945, the Postmaster General made

an order forbidding the payment of postal money

orders to the appellees and directing the return of

mail sent to them, marked ''Fraudulent". (Tr. p.

228.)



On January 7, 1946, the appellees commenced an

action against the Postmaster of the City of Los

Angeles in the District Court for th^ Southern District

of California to enjoin the enforcement of the Postal

Fraud Order which had heen entered against them.

The injunction was denied on the ground that the

Postmaster General was an indispensable party to such

an action. In denying the injunction, the Court, how-

ever, expressed its opinion on the merits of the case

in the manner following

:

^
'*In the instant case, except for the e^ddence of

mailing and a chemical analysis of some food

tablets—and the chemical analysis bore out the

plaintiff's representations—there was no evidence

at all before the Postmaster General except the

testimony of an employee of the Food and Drug
Administration of the government, who testified

as a medical expert as to the efficacy, in his opin-

ion, of plaintiff's plan of reducing obesity. Al-

though the record shows that upwards of 50,000

persons had used plaintiff's plan in whole or in

part, which included not only dieting but exercises

in some cases as well, not one of them, nor any
other person, was produced to testify as to any
matter at all. The plaintiff was excluded from
testifying as to his actual experience with his

plan on persons other than himself. And on a

motion for reopening to permit medical testimony

on behalf of the plaintiff, the motion was denied

although the hearings were held in Washington,

D. C, and the plaintiff had no notice of the plan

of th« Postmaster General to produce or rely on

medical opinion evidence.



''The McAnnulty case is clearly authority for

the proposition that the statute does not authorize

the Postmaster General to be an arbiter of medi-
cal opinion and to use the terribly effective power
of the denial of the mails based solely upon that

opinion. In Hannegan v. Esquire, decided Feb-
ruary 4th of this year, where the Supreme Court
construed the second class mailing- statute, they

held there that the powers, although just as great

under that statute in the Postmaster General as

in the fraud statute, did not authorize him to be

an arbiter of what was literature or what was
art or what was moral." (Tr. pp. 272, 273.)

The case was appealed to the Circuit Court of Appeals

of the Nin.th Circuit where the judgment was affirmed

and to the United States Supreme Court where the

judgment was reversed, and the case returned to the

District Court for trial on its merits.

Following the reversal in the United States Su-

preme Court, the appellant filed an answer and ap-

pellee moved for summary judgment. The District

Court granted this motion and entered a final judg-

ment, dated May 6, 1948, permanently enjoining the

appellant from enforcing the fraud order. The opin-

ion of the Court rendered on the 27th of April, 1948

is as follows:

"Repeated examinations of the entire record of

the proceedings before the Postmaster General
confirms the contention of the plaintiff that the
only evidence in such record to support the order
is opinion evidence of one Putnam, who identified

himself as a doctor employed full time bv the



Food and Drug Administration, and who prac-

ticed medicine at night and odd times.

'* Under the rule of American School of Mag-
netic Healing v. McAnnulty, 187 U. S. 94 and
the numerous cases following it, among which are

Jarvis v. Shackelton, 186 Fed. 2d 116, Pinkus

V. Walker, 21 Fed. Supp. 610, and Pinkus v.

Walker, 71 Fed. Supj). 993, mere opinion evidence

is not substantial evidence to support such an

order.

"The order of the Postmaster General is not

supported by any substantial evidence and it was
therefore beyond his lawful authority to issue

and is void." (Tr. p. 36, No. 11998.)

All references to the transcript refer to Transcript of

Record No. 11317 in the earlier case of Williams v.

Fammig, unless other\vise entitled, in which case the

reference is to Transcript of Record No. 11998.

QUESTIONS INVOLVED.

(1) Whether the fraud order issued by the Post-

master General was unwarranted by the facts.

(2) Whether the fraud order issued by the Post-i

master General was unsupported by substantial evi-

dence.

(3) Whether the fraud order was supported onb

by theoretical, opinion evidence and therefore, prop-

erly set aside by the Court below.

(4) Wbether the appellee was denied a fair hear-

ing by the Postmaster General and the Postmastei



Generars decision to issue a fraud order was not

fairly arrived at.

ARGUMENT.

I. A POSTAL FRAUD ORDER WILL BE SET ASIDE WHERE
IT IS UNWARRANTED BY THE FACTS.

In his ])rioi' appellant has j)resented a number of

decisions on the question of what is the proper stand-

ard of review to be followed by a Court which is asked

to enjoin the enforcement of a fraud order.

As stated in Ihiited States v. Harrison, 200 F. 662,

666, many authorities in postal fraud order cases

''seem rather extreme." This is perhaps because the

fraud orders in those cases were felt to affect the

undeserving. However, the tone of the more recent

decisions indicates a feeling* that the earlier authori-

ties went too far in their zeal to strike* down patently

fraudulent enterprises.

"Whatever may have been the voluntary nature

of the postal system in the period of its estal)-

lishment, it is now the main artery through which

the business, social and personal affairs of the

peoi^le are conducted and upon which depends in

a greater degree than upon any other activity of

government the promotion of the general wel-

fare."

Pike V. Walker, 121 F. (2d) 37.

"But mail ser^ice is not a special privilege. It

is a highway over which all business must travel.
'

'

Esquire v. Walker, 151 F. (2d) 49.
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We wish to suggest that the proper standard for

review may be found in the Administrative Procedure

Act, U.S.C.A. Title 5, Section 1009, and that it is that

a fraud order will be set aside if it is unwarranted by

tlie facts. Section 1009 provides, in part, as follows

:

''Judicial review of agency action. Except so

far as (1) statutes preclude judicial review or

(2) agency action is by law committed to agency

discretion * * * So far as necessary to decision

and where ])resented the reviewing court shall

decide all relevant questions of law, interpret

constitutional and statutory pro\dsions, and de-

termine the meaning or applicability of the terms

of any agency action. It shall * * * (b) hold un-

lawful and set aside agency action, findings and
conclusions found to be * * * (5) unsupported
by substantial evidence in any case subject to the

requirements of section 1006 and 1007 of this title

or otherwise reviewed on the record of and agency
hearing provided by statute; or (6) imwarranted
by the facts to the extent that the facts are sub-

ject to trial de novo by the reviewing court. In
making the foregoing determinations the court

shall review the whole record or such portions

thereof as may be cited by any party and due
account shall be taken of the rule of prejudicial

error."

It is our understanding that the Post Office De-

partment feels that it is not subject to Sections 1006

and 1007 and therefore is not complying with them,

because the fraud order statute does not specifically

require the holding of hearings. (U. S. Code, Title 39,

Section 259.) If this is correct, subsection (5) of 1009

is not applicable, and subsection (6) is applicable.
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This suit l)eing- an o(iiiity action permits a trial de

novo.

It is appellee's position that the issuance of the

fraud order against him was witliout warrant of the

facts and without the support of substantial evidence.

II. A POSTAL FRAUD ORDER WILL BE SET ASIDE IF PUR-
PORTED ONLY BY OPINION EVIDENCE, UNDER THE RUL-

ING MADE IN AMERICAN SCHOOL OF IklAGNETIC HEAL-
ING V. McANNULTY, 187 U.S. 94.

The faihire of the Postmaster General to make a

determination ])ased on factual evidence deprives the

Postmaster of jurisdiction to issue a fraud order. It

is true, of course, that the Postmaster has jurisdiction

of the sul)ject matter, i.e., the mails, but in order to

keep that subject matter from travelling its desig-

nated route, by virtue of a fraud order, he must keep

his action wdthin the purview of the statute granting

him that power, that is to say, he must find as a fact

that a scheme or device for obtaining money or prop-

erty is being conducted by means of false and fraudu-

lent pretenses.

U.S.C.A., Title 39, Section 259.

American School of Magnetic Healing v. McAn-
nidty, 187 U. S. 94, 23 S. Ct. 33, 47 L. ed. 90, is one

of the leading cases on the subject of postal fraud

orders and one which si^ecifically considers the ques-

tion of the type of evidence on which a fraud order

must be leased to be valid. In that case the complain-

ants had founded a business upon the proposition
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that the mind of the human race is largely respon-

sible for its ills and taught and practiced healing

through exercise of the facult}^ of the brain and mind.

The Postmaster had found ''e^'idence satisfactory to

him" of fraud, in the opinions of certain doctors who

testified for the Government. The Court in setting

aside the fraud order said:

"Can such a business be properly pronounced

a fraud within the statutes of the United States?

"Because the complainants might or did claim

to be able to eifect cures by reason of working

upon and affecting the mental powers of the in-

dividual, and directing them toward the accom-

plishment of a cure of the disease under which

he might be suffering, who can say that it is a

fraud and false pretense or promise wdthin the

meaning of the statutes?

"How can anyone lay down the limit and say

beyond that there are fraud and false pretenses?

The claim of the ability to cure may be vastly

greater than most men would be ready to admit,

and yet those who might deny the existence or

virtue of the remedy would only differ in * * *

opinion from those who assert it. There is no exact

standard of absolute truth by which to prove the

assertion false and a fraud. We mean by that to

say that the claim of complainants camiot be the

subject of proof as of an ordinary fact; it cannot

be proved as a fact to be a fraud or false pretense

or promise, nor can it properly be said that those

who assume to heal bodily ills or infirmities by

resoii: to this method of cure are guilty of obtain-

ing money under false pretenses, such as are in-

tended in the statutes, which evidently do not
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assume to deal with mere matters of opinion upon

subjects whicli are not ca])able of proof as to

their falsity. We may not believe in the efficacy

of the treatment to the extent claimed by com-

plainants and we may have no sympathy with

them in such claims, and yet their effectiveness

is l)ut matter of opinion in any court * * *

"'* * * As the effectiveness of almost any par-

ticular method of treatment of disease is, to a

more or less extent, a fruitful source of difference

of opinion, even though the great majority may
be of one way of thinking, the efficacy of any
special method of cure is certainly not a matter

for the decision of the Postmaster General within

these statutes relative to fraud.

''Unless the question may be reduced to one of

fact as distinguished from mere opinion, we think

these statutes cannot be involved for the purpose

of stopping the delivery of mail matter * * *

"* * * Other instances might be adduced to

illustrate the proposition that these statutes were

not intended to cover any case of what the Post-

master General might think to be false opinions,

but only cases of actual fraud in fact, in regard

to which opinion formed no basis.''

The McAnnulty decision has been quoted or cited

with approval by the United States Courts approxi-

mately one hundred times and as recently as June

4, 1947, Piyikus v. Reilly, 71 Fed. Supp. 993. It was

cited by the U. S. Supreme Court as recently as Feb-

ruary 4, 1946, Estep v. United States, 327 U. S. 114.

In Independent Packing Co. v. Houston, 242 F. 337,
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the Court said of the McAnniilty decision: "That

whole case is worthy of consideration." In Moxie

Nerve Food Co. v. Holland, 141 F. 202, the Court said:

''Proof that testimonials as to particular cures

were fictitious would, of course, amount to proof

of fraudulent representation of fact, and would

be sufficient to debar the complainant from re-

lief; but to say a person who took medicine was
cured or benefited thereby seems to be regarded

as more in the nature of an expression of an

opinion than of a rej:)resentation of fact." (Citing

the McAmmlty case.)

In Pinkus v. Reilly, 71 F. Supp. 993, which involved

a reducing plan, the Court held:

"The findings as to the effectiveness of the plan,

the severity of the diet, and the inherent values

of kelp as employed in the kelpidine plan, are

not such matters, in the Court's opinion as are

subject of proof as an ordinary fact. The rigors

of the plan and the claims of its effectiveness as

a weight reducing method may be hotly contested,

but there remains no exact standard of absolute

truth by which to prove the assertions false and

a fraud.

"Such a determination seems to me to place

this case peculiarly within the ruling of Ameri-

can School of Magnetic Healing v. McAnnulty,

187 U.S. 94, when the court in that case held that:
'* * * these statutes were not intended to cover

any case of what the Postmaster General might

think to be false opinions, but only cases of actual

fraud in fact, in regard to which opinion formed

no basis.'
"
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Other cases citing- the McAnnulty rule with approval
are:

National Life Insurance Co. of America v. Na-
tional Life Insurance Co., 209 U.S. 317;

Peoples Uniteel States Bank v. Gilson (DCED
Mo.), 161 Fed. 286;

Missouri Drug Co. v. Wyman, 129 Fed. 623

;

Ptiblic Clearing House v. Coyne, 194 U.S. 496;
Bates & Guild Co. v. Payne, 194 U.S. 106;
Noble V. Union River Logging Co., 147 U.S.

171;

Wis. Central R. R. Co. v. Forsythe, 169 U.S. 46;
Rosenherger v. Harris, 136 Fed. 1001

;

Harris v. Rosenherger, 146 Fed. 449

;

Jarvis v. Shackleton Inhaler Co., 136 Fed. (2d)

116;

Wallace v. Adams, 143 Fed. 715;

James v. Germainer Iron Co., 107 Fed. 397;
Hurley v. Dolan {DC Mass.), 297 Fed. 825;
Harrison v. U.S., 200 Fed. 665, Qm.

The rationale of the McAnnulty case is that medical
opinion is too variable a criterion, too inexact a yard-
stick by which to measure truth or falsity, in a pro-
ceeding involving so severe a civil penalty. It is com-
mon knowledge that there are tides of medical opinion
akin to fluctuations in other intellectual fashions.

Moreover, it has often been observed that experienced

practitioners have widely divergent views as to the
course of treatment to be used in the treatment of
specific disease. The pendulum of medical opinion hav-
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ing reached the top of its arc frequently descends in

quite the opi)osite direction.

It was ably stated in Stunz v. United States, 27 F.

(2d) 575:

"Medicine is not an exact science. A respectable

amount of authority can be cited to dissipate the

value of any recognized method of treating dis-

ease. * * * The so-called quack remedies of today

may be held tomorrow as an absolute cure and
vice-versa. Vaccination, for instance, is believed

by a large majority of the medical profession

to prevent small-pox. Others with equally sincere

opinion advocate the contrary view.

''When the white man and the Indian hunted

together and the meat divided up, the liver, dis-

carded by the white man, was prized by the In-

dian for its medical properties. Today, it is

prescribed by the medical profession as a certain

cure for pernicious anemia. Not many years ago

the so-called Chinese herb doctors were prose-

cuted mider this identical statute for represent-

ing that portions of dried hsh, especially the head,

were a sure cure for heart trouble. It is now
established that adi-enalin which can be obtained

from certain kinds of iish is a powerful heart

stimulant.
'

'

Concededly, the McAnnulty rule does not extend

to expert testimony concerning scientific tests or ex-

periments conducted by the witness to determine the

efficacy of the product.

''Testimony of experts that is based upon tests

or experiments made by them does not come
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within tlic ambit of the jMcAnTiulty rule/' Re-
search Laboratories v. United States, 1G7 F.

(2d) 410, 4J5. See also United States v. 7 Jiit/s

of Dr. SaJshury's Rakos, 53 F. Supp. 746; and
J^JIIiott Works r. Frisk, 58 F. (2d) 820.

(^uite naturally, where it can be conclusively dem-

onstrated by tests that the re])resentations made are

false, testimony of such tests is credited as being fac-

tual rather than o})inion.

"(Qualified members of appellee's profession

testified that his representations could n(^t be and
had not been rultilled." Farlci/ v. JIei)ii)i(/er, 105

F. (2d) 79.

However, these cases liave no application liere

where no scientific tests or experiments were con-

ducted to determine the efficacy of a])])ellee's plan,

and the opinions of the witness. Dr. Putnam, were

unsuj)ported by any factual demonstration.

Similarly, the McAnnulty rule has not been ap])lied

in cases in which the product was extravagantly ad-

vertised as a panacea for all ills and the evidence indi-

cated that the product liad very little therapeutic

value {Leach r. Carlile, 258 U.S. 138) or was com-

pletely wortldess. {Neher v. llarwood, 128 F. (2d)

84(3; Kar-Rii Chemical Co. v. United States, 264 F.

921.)

In Leach v. Carlile, supra, Organo Tablets were ad-

vertised as "recommended and prescribed by leading

physicians throughout the civilized world for nerv-

ous weakness, general debility, sexual decline or
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weakened manhood and urinary disorders * * *

sleeplessness and run down system and other dis-

orders." The advertising indicated that the tablets

were a "i)anacea" for every illness known to man.

There was in the record considerable testimony that

the remedy was absolutely without value, although

some witnesses credited it with having slight value.

The Court also observed:

''Appellant is an old offender, a prior fraud

order having been issued against him under an-

other name in April, 1918, as a result of which

he changed his trade-name and modified in a

measure his advertising matter."

None of the elements which brought Leach v. Car-

lile outside of the McAnnulty rule are present in this

case. Here, the product was not offered as a panacea

for all ills, but as a means of reducing excess weight.

Incidentally, panacea is defined in Wehste7^'s Inter-

national Dictionary of the English Language, as:

"A remedy for all diseases; a universal medi-

cine; a cure-all
* * * M

Here, the product sold was not worthless or of a

slight vahie, ])ut was admittedly efficacious to reduce

the weight of everyone who tried it. And here there

is no intimation that appellee is an old off'ender, a

knowing and Jiabitual violator of the postal laws. His

record is clean, having had no difficulties with the

Post Office Department ];)efore this one.

The McAnnulty rule has not been applied to cases

involving lotteries, for the reason that opinion testi-
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mony lias not played a significant role in hearings on

such cases. In these cases the facts have been largely

admitted and the Court has centered its discussion

around the question of whether the Postmaster was

incorrect in determining that the particular plan in-

volved was a scheme designed to defraud persons, and,

thus, the Courts have not had occasion to consider the

question of the type of testimony on which the Post-

master may base his fraud order. It is from these

cases that such expressions as 'Hhe exercise of this

jurisdiction by the Postmaster General is due process

of law and his decision will not be disturbed, unless

he has exceeded his authority or his action is palpably

wrong" {Neiv v. Trehond Sales Corporation, 19 F.

(2d) 671) and '"his action will not be reviewed by the

Court in doul)tful cases" {National Conference on Le-

galizing Lotteries, Inc. v. Farley, 96 F. (2d) 861)

come. Since opinion testimony of experts was not in-

volved in these cases, the expressions taken from

them should not be construed as limiting the eviden-

tiary requirements of the McAmiulty case.

There are some indications in the record that there

is a difference of opinion on the medical issues in-

volved in this case. The affidavits of Dr. Charles J.

Pflueger and Dr. M. John Beistel directly controvert

the opinions of Dr. Putnam. (Tr. pp. 261, 262, 263,

164.) Then there was testimony by the appellee, who,

although a lajTiian, is widely experienced in weight

reduction work, to the effect that the massage cream

is an astringent (Tr. ]). 176), that the tablets satisfy

hunger (Tr. pp. 191, 205) and give more energy (Tr.
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pp. 192, 204), and help keep a person physically fit.

(Tr. p.. 206.)

In the instant case the only evidence of lack of

merit in complainant's preparation was that of Dr.

Lawrence E. Putnam. He was the only witness who
testified for the Government on the question of the

merits of the preparation. Dr. Putnam had never pre-

scribed the product for anyone and had never examined

or observed anyone who had used the complainant's

preparation. Just as in Pinkus v. Reilly, supra, the

merits of the complainant's reducing plan are a mat-

ter of opinion and, *' question of whether the methods

of treatment for obesity as suggested by the plain-

tiff's reducing plan, are in fact without benefits, or

are so far from producing results claimed by the

method or treatment advocated as to amount to a

fraud on the users thereof, was not the kind of ques-

tion intended to be submitted for decision to the Post-

master General".

The Postmaster General has been repeatedly re-

strained by the Courts from giving the force and ef-

fect of law to his personal opinions on matters con-

cerning which ideas change with the times and opin-

ions pro or con are unsupportable by conclusive facts.

For that reason the Courts held in the cases of

Esquire v. Walker, 151 F. (2d) 49, and in Hannegan

V. Esquire, Inc., 327 U.S. 146 (February 4, 1946) that

even though the Postmaster General had five clergy-

men (among whom was a Bishop) to support his de-

cision, since their testimony was opinionate, the evi-
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donee was insubstantial and did not support the postal

fraud order. Said the Circuit Conit: "Once we admit

the powei" claimed here we see no room for the eifec-

tive judicial rcNiew of its exercise. And so in practical

etfect it amounts to a i)ower in the l^ostmastci- (icn-

eral to impose the standards of any reputable minor-

ity grouf) on tlie whole nation." Said the Su])reme

Court in affii-min^-.- 'Mint a re(|nii'ement that litera-

ture or ait conform to some norm prescribed by an

official smacks of an ideoloj^y foreign to our system

* * *" ('ertainly, it is likewise not the prerogative

of tile Postmaster General to set the standards of

medical practice in controversial matters, and to

detei'mine what ai*e the |)i-opei- i-etuedies foi* tlu^ ti-eat-

ment of obesity.

in. THE FRAUD ORDER ISSUED HEREDf WAS NOT BASED ON
SCIENTIFIC FACT BUT WAS BASED ON OPINION TESTI-

MONY OF SUCH A VAGUE, INACCURATE, UNRELIABLE
CHARACTER THAT IT IS NOT ENTITLED TO BELIEF AND
SHOULD NOT BE CREDITED AS SUBSTANTIAL.

Substantial evidence is evidence which is not vague

or uncertain but which is ra<tual, definite, and con-

vincing.

"Substantial evidence is more than a mere scin-

tilla. It means such relevant evidence as a rea-

sonable mind would accept as adequate to sup-

port a conclusion. It must ])e of such a character

as to afford a substantial basis of fact fi'orn

which the fact in issue can be reasonably in-

ferred. It excludes vague, uncertain or irrelevant

matter. It implies a quality and chara(!ter of
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proof which induces conviction and makes a last-

ing impression on reason." Carlay Company v.

Federal Trade Commission, 153 F. (2d) 493, 496.

In tlie i)resent case there were four mtnesses for

the government, Post Office Inspector John W. Da\'is,

who identified certain pieces of the appellee's adver-

tising matter, Frank W. Casey and William V. Eisen-

berg, chemists, who gave analyses of the appellee's

tablets and massage cream, and Lawrence E. Putnam,

M.D., who gave opinions of the efficacy of appellee's

reducing plan. The opinions of this last witness were

in many instances so weak and inaccurate as to raise

the suspicion that they were mere guesses.

His qualifications were not impressive. He had

graduated from a medical school in 1934, interned at

several hospitals until 1938, was with the Veterans'

Administration and Civilian Conservation Corps until

1942, and since then he has been employed by the

Food and Drug Administration in the capacity of a

label reader. (Tr. p. 103.) In his early years he did

not practice for periods of more than three months

at any one time, and since coming to Washington he

has engaged in private practice only at night and on

week-ends. (Tr. p. 105.)

At no place in his testimony did this witness con-

tend that api)ellee's reducing plan would not reduce

obese persons to the degree represented, nor did he

question that the persons whose testimonial letters

appear in appellee's advertising matter actuall}^ sus-

tained the weight loss reported.

t
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He was asked liow he would treat obesity (Tr. }).

108), and thereupon he proceeded to tell about his

system of treatment. (Tr. pp. 108-120.) Certainly the

fact that a witness uses a certain method of treatment

is not substantial evidence that other methods of treat-

ment are worthless, undesirable, or fraudulent.

Before appellee sells his i)lan to a i3erson, he re-

quires such person to fill out an analysis chart (Ex-

hibit 5C-3) and give information on the following-

subjects: (1) Height; (2) Weight; (3) Greatest and

lowest weight in the last ten years; (4) Age; (5)

Waist measurement; (6) Hip and bust measurements!

(7) Nationality; (8) Occupation; (9) Can you exer-

cise; (10) Use of tobacco; (11) Use of liquor; (12)

Use of soft drinks; (13) Use of laxatives; (14) Is

elimination good; and (15) Any operations. (Tr. p.

74.) The witness criticized this information as inad-

equate (Tr. p. 115) but admitted that the information

he would ask a patient for is his age, sex, occupation,

pre^'ious history of disease, family situation, and in-

come. (Tr. p. 109.)

The witness was allowed to testify that he thought

a physical examination should precede weight reduc-

tion (Tr. p. 112) despite the fact that a great many

people the world over manage the problem of weight

control themselves without ever seeing a doctor.

When the witness got to the matter of analyzing

and commenting on appellee's reducing diet, he be-

came guilty of some very glaring inaccuracies.

"Q. You will recall perhaps that I handed to

you for ready reference Exhibit 4-D-l, which is
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the diet plan sold by respondents, and yon will

note that there are two phases of the diet, one

prescribing two meals a day at the outset and
then you go on a three meal a day diet. Can you
tell us or will you tell us the average number of

calories provided daily under these plans?

A. In the two meal a day food plan the aver-

age luunber of calories in the breakfast is about

250, the average number of calories in the dinner

is 350, a total of about 600 calories daily. This

does not include the days number 4 and 8 when
the tablets are taken with fruit or vegetable juice

or soup. On these days the caloric intake would

be very low, somewhere between 75 and 150 or

more calories.

Q. You mean for the whole day, Doctor?

A. For the day. On the three meal a day re-

ducing food plan the average number of calories

taken at breakfast would be 150 calories and the

average for each of the other two meals, luncheon

and dinner, would be about 350 calories, making

a total of about 750 calories daily except on those

days when the tablets are taken with fruit or

vegetable juice and no meals are eaten. Those are

days number 3, 6 and so on.

Q. Going back to the first part of this pro-

gram, the days when the patient takes nothing

but the tablets and the accompan^dng liquids,

how many calories on an average would he con-

sume on the whole day?

A. I am sorry 1 may have made a mis-state-

ment. I believe I said 75 to 150 or more calories.

That would apj)ly to each glass of fruit or vege-

table juice or soup and if that were taken several

times a day the number 75 to 150, or roughly a
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liundred, would have to l)e multiplied by the num-
ber of glasses of juice or souj) that were taken.
• *»«»«*

Q. Tliere is a statement on the attached page
that one should not take more than 10 tablets a
day and on the tablet days on the diets it is indi-

cated that one should take two or three tablets

every three or four hours. Assuming he took two
each time that would mean that five times during
the day he took these tablets accompanied by
some liquid. So that would total, Doctor, how
many calories on an average for the day?
A. Well, if you consider that the average juice

or S0U13 would be about 100 calories and if that

were taken five times a day that would be about

500 calories per day.^' (Tr. pp. 121, 122, 123.)

The exhibit to which counsel for the Post Office De-

partment and the witness were referring contains the

only directions for taking the tablets set forth in the

record. These directions provide as follows:

"Take 1 tablet before breakfast, 2 at noon, and
2 tablets before dimier. Anytime during the day
when you feel hungry take 1 or 2 tablets (not to

exceed 10 tablets).

"Don't chew the tablets, swallow them with

% glass of fruit juice, skim milk, or if it is a

cold day take with hot soup or broth. If at work
and you carniot have the fruit juice, take them
wdth water.

"The day that you are exclusively on the Food
Tablets, take 2 or 3 tablets during the day when
hungry. Take tablets with water, fruit juice, soup

or skim or buttermilk. When following a 2 meal

day food plan go every 4th day taking only the
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Food Tablets. When following a 3 meal day food

plan^ go every 3rd day taking only the con-

centrated Food Tablets."

From the above several errors readily become ap-

parent.

1. On simple arithmetic the average caloric

intake for the three meal day should be 850 cal-

ories and not 750 as stated by the mtness.

2. The purchaser is directed during both the

two and three meal day to take up to ten tablets

with accompanying juice, broth or milk. These

are to be taken one or two at a time with liquid

whenever the person feels hungry. If these ten

tablets are taken two at a time in the manner
suggested by counsel, this would add 500 calories

to the daily intake, making an average of not 600

but 1100 for the two meal day and not 850 but

1350 for the three meal day. Since the witness

said the accompanying liquid would provide from
75 to 150 "or more" calories, the daily intake

imder each plan might be even greater. Also

since the tablets may be taken one at a time, in-

stead of two at a time, except at luncheon and

dinner, this could add an additional 300 calories

to the daily intake, making the average intake

for the three meal day 1650 calories and for the

two meal day 1400 calories. This is all premised

on what we feel to be the fair assumption that,

since these diets are very flexible and their pur-

I)ose is stated to be to keep the user from becom-

ing hungry needlessly, users will so use the plan

and take the tablets in such a manner as to af-

ford them the greatest possible degree of com-

fort.
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3. Although tlie directions state a ten tablet

limit for two and three meal days, they state no

such limitation for the days on which just tab-

lets and liquids are to be taken. The user is di-

rected to take tablets and liquids "when hungry".

Thus the caloric intake for the meal-less day
would be 100 calories multix)lied by the numljer of

times the user of the plan became hungry.

Thus when in reply to the question how great a ca-

loric reduction the plan would make in the diet of

average obese person the witness said from 3500 or

4000 down to 600 (Tr. p. 124), his answer was based

on a misconception of the plan and what it provides.

When he stated immediately thereafter that such a

diet would not be an easy diet for an obese person to

follow (Tr. p. 124) he was obviously thinking of a

600 calory diet and not of the caloric intake provided

by the appellee's plan. Similarly we think that when

this witness testified al^out the safeness and strictness

of the plan, he was under a misapprehension as to

what the plan really provides.

But not only was the witness at sea as to the de-

tails of the diet plan, he obviously knew little about

the ingredients contained in the tablets and massage

cream. The formulas of the tablets and cream were

not submitted to him, but he stated that he had been

present when earlier witnesses had given the analyses.

(Tr. pp. 127, 132.) He did not state, however, that

he was familiar with the nature, or character, or

properties, or therapeutic or nutritional values of the

various ingredients of these preparations, nor that
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he had ever used any of them in his practice, or ob-

served tlxeir use by others, or personally made or wit-

nessed any scientific tests to determine their efficacy

for the purjjoses for which they are used in appellee's

prei^aration. The record is silent on these things, and

it can safely be assumed that the witness did not have

much knowledge of these ingredients or diligent coun-

sel for the Post Office would have had him disclose

it. Indeed, the witness said, "I do not use drugs in

the treatment of obesity." (Tr. p. 141.)

On the issue of safety the witness, still under a

misapprehension as to what the plan provides, said:

''A. Well it is conceivable that a patient may
have had tuberculosis. The patient may have been

made overweight purposely by a physician. The
purpose of making a patient overweight is to

keep him on the good side of health. If he loses

weight he may expose himself to a reactivation

of the tuberculosis * * *" (Tr. p. 110.)

We submit that a person who knows he has tuber-

culosis and had been under treatment for it by a doctor

is very unlikely to undertake a reducing program.

The witness also said reducing might be hai'mful

in diabetes. This was the only other condition specified

by him in which reducing is contra-indicated. Here,

too, the patient usually knows he has diabetes, is

under medical supervision, is on a rigid diet, and is

not apt to undertake a different diet without his doc-

tor's advice.

We think the following two answers by the witness

on the issue of safety are interesting:
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"A. Wei], 1 know for a fact tliat many people
never consult a phj'sician and do reduce and are
not harmed by it. That's why 1 say it may not be
safe rather than it is not safe." (Tr. p. 145.)

''A. I don't know of anybody that has bought
that plan (appellee's) but so far as I know they
might have reduced safely." (Tr. p. 145.)

Concerning hunger pains the witness testified:

''Q. You have indicated that there is a pos-
sibility or I believe you have, that if one takes
these tablets with fruit juice or buttermilk or
the others the hunger pains might disappear.
A. Yes, they may.

Q. Is that a temporary effect or is that a last-

ing effect?

A. Of course it is temporary." (Tr. p. 155.)

To establish that this witness's testimony was mere
opinion as distinguished from scientific fact, we have
this statement:

"To determine whether or not the hunger pains
were eliminated, if they were, by the tablets one
would have to set up a control experiment and
a scientifically controlled experiment can be done
in any laboratory by the use of a kymograph
that I mentioned and the l^alloon in the stomach
and so on. One could really fiind out the effect of
the various things that are put into the stomach
on hunger contractions that way." (Tr. p. 154.)

Yet neither the Post Of&ce Department nor the wit-

ness who had laboratory facilities at the Food and
Drug Administration were enough interested in really

finding out the effect of the tablets in the stomach, to
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liave a test made. Instead they chose to rely on mere

opinion or guesswork. Certainly this hardly indicates

that the Post Office Department availed itself of "the

unlimited professional resources" of the Food and

Drug Administration.

In view of this state of the record can the trial

Court be criticized for finding no substantial evidence

in the record to support the fraud order? No other

fuiding could have been made in view of the lack of

qualifications of the only medical witness, the unstable

character of his testimony, his misapprehension as to

what appellee's plan provided, his complete lack of

experience with the subject matter involved, and his

failure to make scientific tests which might have pro-

duced facts on which an administrative officer or

Court could rely. When the trial judge in his Memo-

randum (Tr. p. 36—No. 11998) refers to

"* * * the opinion evidence of one Putnam, who
identified himself as a doctor employed full time

by the Food and Drug Administration and who
practiced medicine at night and odd times",

he was making it crystal clear that he not only felt

the witness to be unqualified but also felt his testi-

mony to be worthless, without weight and unsubstan-

tial.

This case is analogous to that of Jarvis v. Shackle-

ton Inhaler Co., 136 F. (2d) 116, wherein, as here,

the only testimony adduced before the Post Master

General was that of a Post Office Inspector, a chem-

ist, and a doctor employed by the Food and Drug Ad-

ministration, who testified from theoretical knowl-



29

edge as to the symptoms, causes and treatment of cer-

tain diseases of the upper respiratory tract, and the

probable effect of the use of the inhalant upon those

diseases for which it was recommended. The District

Court enjoined enforcement of the fraud order on the

ground that there was no substantial evidence to sup-

port it, and this decision was affirmed on appeal by

the Circuit Court of Appeals (6th Cir.).

The Court in that case declared

:

*'That it did reach many (cases of respiratory

trouble) is undisputed from the testimonials.

There was no challenge to the truth of the testi-

monials except the testimony of a physician, rea-

soning from a theoretical and incomplete knowl-

edge of the compound, that doctors would have

used greater quantities of the drugs, and would

never have employed the compound as the sole

method of treatment." (p. 119.)

In the present case there is also no challenge to the

truth of the testimonials. The only medical testimony

here is also the theoretical testimony of a Food and

Drug Administration doctor based on an erroneous

miderstanding of the reducing plan imder considera-

tion.

The appellant in his brief has cited a nimiber of

cases as holding that opinion testimony of the type

presented here may be accepted as substantial. These

are for the most part decisions in Federal Trade Com-

mission and Food and Drug Administration cases in

which the records are lengthy and contain the testi-

mony of many reputal^le, disinterested medical wit-
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nesses. None of them except perhaps Cable v. Walker,

152 F. (2d.) 23, involve the flimsy, weak record pre-

sented in this case, and we except Cable v. Walker

only because the decision fails to show the nature and

extent of the testimony in that case. That decision re-

ferred to "considerable testimony" "by expert gov- f
ernment witnesses" and there is no indication that

such testimony was subject to the same objections as

the testimony in the case at bar.

In Fulton v. Federal Trade Commission, 130 F.

(2d) 85 there was involved a worthless remedy for

an incurable disease, diabetes, and the witnesses for

the Commission were shown to possess wide knowledge

in the field under inquiry. In the present case we have

a concededly efficacious treatment for obesity and a

single witness possessing very little, if any, knowl-

edge of the field under inquiry.

In Dr. W. B. Caldwell Inc. v. Federal Trade Com-

mission, 111 F. (2d) 889, ten qualified physicians testi-

fied for the Commission. In Charles of the Ritz Dis-

tributors Corp. V. Federal Trade Commission, 143 F.

(2d) 676, two medical experts, one a leading derma-

tologist, testified for the Commission. In United

States V. One Device, 160 F. (2d) 194, the govern-

ment presented the testimony of five medical experts

fully familiar with principles on which colonic irri-

gators work. In Alberty v. Federal Trade Commis-

sion, 118 F. (2d) 669, the Commission's order was

supported by the testimony of doctors, established to

be experts, of both the allopathic and homeopathic

schools. In Neff v. Federal Trade Commission, 117 F.
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(2d) 495, six doctors testified for the Commission that

they were well acquainted with the ingredients (qui-

nine, Epsom salts, etc.) of the preparation in question,

had used them many times in their practice, and that

such ingredients would not be helpful for prostatitis.

Tn United States v. 50 S/4 Dozen Bottles of Stilfa-Seh,

54 F. Supp. 759, the medical experts who testified for

the government were of outstanding qualifications.

In United States v. 7 Jugs of Dr. Salshury's Rakos,

53 F. Supp. 746, the Court pointed out

:

'

' Scientific witnesses for the Government in this

case made elaborate and comprehensive tests of

claimant's remedies under conditions most favor-

able to the remedies. * * * The report of such

tests showed conclusively that the remedies were

absolutely worthless.
'

'

In Justin Haynes and Co. v. Federal Trade Com-

mission, 105 F. (2d) 988, there was testimony by three

well qualified expert witnesses called by the Commis-

sion, and "after extensive hearings an order was

entered."

In Elliott Works v. Fnsk, 58 F. (2d) 820, there

was involved a product called Nu Life which was

advertised as a means of recharging batteries. The

United States Bureau of Standards conducted tests in

which they placed the preparation in all but one cell

of each of a number of batteries and then later tested

all cells for comparison purposes, with instruments

which showed electrical energy increase, capacity, spe-

cific gravity, etc. The experts from the Bureau of

Standards testified that no difference was foimd be-
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tween the cells containing Nu Life and those which

did not contain it.

When on page 27 of his brief the appellant says

that ^'scientific investigations and tests" had been

made of the tablets and massage cream by the Food

and Drug Administration, he is not talking al^oiit the

same thing that the Court in the Frisk case is when

it refers to such tests and investigations. In the Frisk

case and the other cases which refer to tests what is

meant are tests to determine the value and efficacy of

the preparation for the purpose for which it is of-

fered. No such tests were made in the present case.
'

The only tests made in this case were analyses which

shed no light on the real issues involved in this case,

especially since they merely bear out the accuracy of

the list of ingredients contained on the labels. (Tr.

pp. 94, 96.)

In Goodwin v. United States, 2 F. (2d) 200 the

Court held that a medical expert must have knowledge

of the drug elements and their efficacy or lack of effi-

cacy as curative agents. This is a type of knowledge

not possessed by the medical witness in this case.

In Research Laboratories v. United St/ates, 167 F.

(2d) 410, the evidence included ''controlled clinical

studies" conducted by two eminent, disinterested phy-

sicians. These tests consisted of the giving of the

product in question to a sul:)stantial number of pa-

tients over a period of a number of months.

All of these cases are a far cry from what was done

in this case. We earnestly submit that it would be a
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most unfortunate precedent for this Court to permit

an administrative officer, possessing the power to

com])letely destroy a business and brand its owner

as a fraud even among his social correspondents and

the people he does lousiness with locally, to exercise

that drastic power on the basis of a record so barren

of facts as this one is.

There is another element which we hesitate to inject

because of our high respect for the men who comprise

the Food and Drug Administration. However, a doc-

tor who works full time in the Food and Drug Admin-

istration reading labels and trying to find something

wrong with them, not only becomes far removed from

the realm of practical medicine but also may acquire

a prosecutor complex. It is difficult for a doctor in

that situation to remain completely unl^iased and

disinterested.

The record in this case is silent on the question of

whether Dr. Putnam participated in the preparation

of this case, but it is abundantly clear that the past

seven years he has spent censoring labels. (Tr. p. 103.)

There are also indications in the record that this case

was at the Food and Drug Administration first before

being acted upon by the Post Office Dejiartment. (Tr.

p. 58.)

We contend that a fraud order should never be

based on uncorroborated opinion testimony, particu-

larly not on the imcorroborated opinion of a single

doctor who is engaged primarily in the examination

and criticism of labels for the Food and Drug Admin-

istration. Not only is there always present the ques-
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tion of interest and bias on the part of such a witness

but also there is the question of whether such a wit-

ness possesses sufficient practical medical experience

to express a completely reliable opinion.

Requiring corroboration by way of scientific tests

and the testimony of disinterested, practicing doctors

is not a road block to protection of the public welfare.

Corroboration of this kind should not be difficult to

procure in cases of actual fraud. Respondents in these

proceedings are entitled to certain rights. They are

not to be presumed guilty merely by reason of service

of an order to show cause on them. If the most severe

civil penalty we know of is to be imposed on them,

it should be imposed only on the basis of reliable,

factual evidence.

Let us consider briefly the advertising claims used

by appellee. He did not represent his plan as a cure-

all panacea. Rather he says follow this plan and you

will lose weight and feel better, and these claims are

riot challenged in this proceeding.

The appellee is charged with representing that his

diet is not a strict diet. We fail to find this claim in

his sales material. Also, nowhere in the record is a

definition of what a strict diet is and Dr. Putnam
said that both high and low diets may be strict. (Tr.

]). 121.) Users of appellee's plan were given the choice

of two meals a day or three meals, were allowed to

take tablets and various types of liquid foods when

hungry, and were allowed some choice in selecting

their menu.
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Terms such as ''strict", ''easily'', "beautify",

"wonderful", "amazing", "perfect", and "quickly"

fall in the category of words which have been held to

constitute justifiable puffing. In Kidder Oil Company
V. Federal Trade Commission, 117 F. (2d) 892, 901

(7th Cir.) the Court held that the use of the words,

"amazing" and "perfect", as applied to a petroleum

product, was not deceptive and said, "Such terms are

largely a matter of personal opinion."

In Carlo 1/ Company v. Federal Trade Commission,

153 F. (2d) 493, 496 (7th Cir.), the Court held that

the terms "easy" and "simple" in describing a weight

reducing plan, are comparative terms and constitute

mere puffing. It further ruled

:

"What was said was clearly justifiable, mider
the circumstances, under those cases recognizing

that such words as 'easy', 'perfect', 'amazing',

'prime', 'wonderful', 'excellent', are regarded in

law as mere puffing or dealers' talk upon which

no charge of misrepresentation can be based."

Citing authorities.

In the Carlay case the weight reducing plan sold

was somewhat similar to the appellee's plan in that

it consisted of a diet and candy which was consumed

between meals to allay hunger and inhibit the appe-

tite. The cease and desist order issued against the

petitioner was set aside.

Another case involving a weight reducing plan, in

which a fraud order was issued and enforcement of it

was enjoined by the Federal District Court, is Pinkus

V, Walker, 61 F. Supp. 610. The Court in that case
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had this to say in criticism of the Post Office Depart-

ment concerning itself vnth the safety of a reducing

plan:

"If as a matter of fact, the course suggested by

the complainant in his advertising is deleterious

to health, it would appear that the remedy lies

in other fields than those governed b}^ postal regu-

lations. Too frequently attempts are made to ac-

complish by indirection that which should be ef-

fected straightforwardly and directly. Surely the

powers of government to j^rotect the health and

well being of its citizens can be better met by

supervising agencies within the actual scope of

medical control and by expert regulation, than

by more or less arbitrary prohibition by the Post

Office Department."

Both the Federal Trade Commission and the Food

and Drug Administration have medical departments.

Perhaps it would be wise to reserve control of this

aspect of reducing plans to those departments best

qualified to exercise such control.

IV. THE APPELLEE WAS DENIED A FULL. FAIR AND IMPAR-
TIAL HEARING, AND THE POSTMASTER GENERAL'S DECI-

SION TO ISSUE A FRAUD ORDER WAS NOT FAIRLY AR-

RIVED AT.

The Post Office Department commenced its investi-

gation of appellee by clipping his advertisements out

of magazines around Octo))er 29th, 1944. (Tr. p. 58.)

The Department spent seven months leisurely pi*epar-

ing its case and then on May 25, 1945, mailed an order

\
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to show cause which appellee received on May 29, 1945,

coniinaiiding- him to make a defense to the charges

in Washington, a city 3000 miles away, on June 20,

1945. (Tr. p. 46.) The Department took seven months

to prepare its case and gave appellee only three weeks

to prepare his.

America was at war. Automohile travel was im-

possible. Train accommodations to the Atlantic coast

were very difficult to obtain. Getting to Washington

in three weeks for the hearing was, in itself, a major

accomplishment, without even considering the matter

of preparing a defense.

The notice served on appellee gave meager informa-

tion about what he was required to meet at the hear-

ing. It set forth only the Department's interpretation

of the meaning conveyed by appellee's advertising

without indicating the portions of such advertising

on which the charges were based and where and when

such advertisements had been mailed. (Tr. pp. 220,

221.) Appellee's answer filed in this proceeding al-

leged that the charges were not definite enough to

enable him to make a defense. (Tr. p. 52.)

The notice in no way indicated that only the testi-

mony of physicians would be received on the issues

involved in this case. The appellee and his counsel

were mifamiliar with the procedure followed in these

cases before the Department. Perhaps, if they had

been given adequate time in which to prepare a de-

fense, more thorough preparation might have disclosed

to them the necessity for medical testimony.
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Because of the war, doctors everywhere were ex-

tremely busy taking care not only of their own pa-

tients but also of patients of doctors who were in

military service. Procuring a doctor on such short

notice to leave his practice for a week and testify in

this case would have proved impossible even if the

appellee had attempted it.

Then to make the proceeding completely unfair the

Solicitor's office on June 18th, onlj^ two days before

the hearing, mailed to appellee an additional charge

(Tr. p. 47) w^hich he did not and could not have re-

ceived before leaving for Washington. (Tr. p. 49.)

This amendment to the charges was allow^ed by the

hearing officer over appellee's objections. (Tr. p. 49.)

At the beginning of the hearing appellee's counsel

asked for additional time in which to present his case,

but this was denied by the hearing officer's ruling that

he would not ''try these hearings piecemeal." (Tr.

p. 48.)

The Department called to the stand its medical

witness, and it became apparent that although scien-

tific tests could have been performed to determine

some of the facts in issue they had not been per-

formed. (Tr. p. 154.) The \vitness was allowed to give

purely opinion testimony. The appellee was put on

trial on the basis of the mtness's ideas of how obesity

ought to be treated. (Tr. p. 108.) The witness was

even allowed to give his opinion of whether the writer

of a testimonial letter might have been injured by

the reduction of weight experienced even though he
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116, 119.)

Testimony by the appellee concerning the efficacy

of his plan was excluded although he is a physical

trainer of many years' experience and has reduced the

weight of over 50,000 persons and his plan is non

medical in character. (Tr. pp. 158, 160, 161, 164.) His

testimony should have been received under all the cir-

cumstances of this case under the exception to the

rule on expert witnesses "which permits a witness

possessed (^f special training or ex])erience to testify

to his opinion when it will tend to aid the jury in

reaching a correct conclusion." U. S. SmeUing Co.

V. Perry, 166 F. 407. Although the hearing officer

would not permit appellee to testify on direct exami-

nation to any medical matters, he permitted counsel

for the Department to cross-examine appellee at great

length on such matters. (Tr. pp. 192 to 212, inch)

In the conduct of his business appellee had received

testimonial letters from several thousand satisfied

customers. The hearing officer refused to receive these

in evidence (Tr. pp. 167 to 171, inch) although a

dealer may in good faith upon receiving testimonials

and relying thereon use them and the statements

therein as the basis for representations and promises

to customers and such testimonials are in such case

admissible as evidence. Goldstein v. United States,

63 F. (2d) 610; Dr. J. H. McLean Medicine Co. v.

United States, 253 F. 694, 697. These testimonials

were conceded by counsel for the Department to be

, genuine (Tr. p. 170), and they contained statements
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supporting those advertising claims charged by the

Department to be fraudulent. (Tr. p. 174.) The ap-

pellee apparently relied on these letters in making

advertising claims. (Tr. p. 167.)

Counsel for appellee thereupon informed the hear-

ing officer that it would be probably impossible to

obtain medical witnesses with the inadequate time

remaining. (Tr. p. 164.) He and appellee were 3000

miles from home in a strange city where they knew

no doctors. There was no i^ossibility to subpoena a

medical expert, because the postal statutes do not pro-

vide for such a procedure. As was stated in the Final

Report of the Attorney General's Committee on Ad-

ministrative Procedure, Senate Doc. 8, 77th Cong.,

1st Ses., P. 154:

''The postal statutes make no provision for the

issuance of subpoenas by the Department in the

case of fraud order hearings. While this does not

seriously hinder the Department in the presenta-

tion of its case because of the availability and
willingness of its witnesses (postal inspectors and
Government experts), the respondent may face

serious difficulties in obtaining the presence of

witnesses who must usually travel far and are

often unwilling to testify 'against the govern-

ment'."

The hearing concluded without the appellee pre-

senting a medical witness. On August 10, 1945, and

four months l)efore the decision by the Postmaster

General in this case, appellee retained new counsel

who immediately filed with the Department a motion
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for permission to take the depositions of Dr. Charles

Pflueger and Dr. M. John Beistel on behalf of the

appellee at Los Angeles. Later another motion was

filed that all ])ossible scientific tests be made to deter-

mine the efficacy of the tablets in the prevention of

hunger. Both of these motions were denied. (Tr. pp.

227, 228, 261, 262, 263, 264.)

Althougli the postal statutes do not specifically

provide for the taking of depositions, we know of no

provision which prohibits the Postmaster General

from receiving in evidence and considering such depo-

sitions. Refusal to receive depositions in this case im-

posed a heavy burden upon appellee, for medical testi-

mony in his favor was procurable but could not be

presented at Washington because of conditions caused

by the war.

*'The fraud order section has only one hearing

officer, who hears approximately 100 cases an-

nually. All hearings are held in Washington,
D. C. In addition the Department has made no

provision for a deposition procedure. The un-

availability of depositions, when coupled vrith the

holding of all hearings in Washington, D. C. im-

imposes a heavy burden upon respondents whose

places of business or whose witnesses are not close

at hand.
'

' Report of the Attorney General, supra,

pp. 152, 153.

The Department denied the motion for the taking

of scientific tests of the tablets, although they had

granted such a request in Farley v. Heininger, 105 F.

(2d) 79, 83, in which they assigned a post office in-

spector and a dentist to take an extended tour through
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ten states and check with respondent dentures made

hy him to determine whether they fit the purchasers

thereof.

Then on December 10, 1945, the Postmaster General

issued a fraud order not only against Al Williams

Health System, Al Williams, Health Conditioner, Al

Williams, Physical Conditioner, and the Williams

Health System but also against appellee's personal

name, Al Williams, although it was apparent that he

also received vmder that name social and personal

correspondence and possibly mail concerning a local

health establishment which he operates in Los Angeles.

In Dofialdson v. Read Magazine, 68 S. Ct. 591

(March 8, 1948) the Supreme Court refused to rein-

state a fraud order until the Postmaster General had

deleted the name of an individual, Henry Walsh Lee,

from the order and gave assurance that the designa-

tion contained in the order, ''Judith Johnson, Con-

test Editor", would not be construed to bar delivery

of mail addressed to "Judith Johnson", so as to free

the fraud order of constitutional objections. The Su-

preme Couii: made it plain by its action that where a

business is conducted principally under certain trade

names a fraud order should not include a personal

name which also hai^pened to be used in connection

with the business.

It is our feeling that a fraud order proceeding

should not have been brought against appellee. He

was selling an admittedly efficacious plan for reducing

and was offering it solely for obesity. If the Govern-

ment felt that some representations incidental to the
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selling methods were misleading*, the milder injunctive

proceedings of the Federal Trade Commission would

have been more apj)ropriate. The Attorney General's

Report, supra, expresses a very sound view of the pur-

pose of fraud order procedure

:

"The Federal Trade Commission strikes down
only the fraudulent representations and other de-

ceptive features of an enterprise through the is-

suance of a cease and desist order ; the Post Office

Department, on the other hand, has the powder to

destroy the entire business insofar as it is depend-

ent upon the receipt of any mail (whether or not

the mail is connected with the fraud)."

"The Committee recommends that fui'ther con-

ferences between officials of the two agencies be

held to map out a general program whereby the

Commission will take jurisdiction over respond-

ents whose business is in the main legitimate but

some of whose representations are fi'audulent,

while the Department will prosecute cases involv-

ing respondents whose business is inherently

fraudulent and the use of the mails is an integral

part of the business." (pp. 154, 155.)

CONCLUSION.

There is no law w^hich prohibits the sale of a weight

reducing plan through the United States mails. The

Al Williams plan will admittedly reduce the weight

of purchasers of it so that it cannot be said to be

inherently worthless or fraudulent. We do not agree

with appellant when he says that weight reduction is

aecessarily painful and discouraging, and the record
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does not bear out this contention nor that reducing by

means of appellee's plan will be attended by great

discomfort.

Appellant's own medical witness admitted that tak-

ing tablets with fruit juice, milk or broth will satisfy

hunger, and appellant is in error when he contends

that the plan at best provides only 750 calories per

day. The plan provides for a caloric intake two or

three times larger than this amount.

There was no relial)le testimony on the hunger re-

lieWng qualities of the tablets, appellant's witness

having no knowledge of or experience with the in-

gredients and the test which would have produced

scientific data on this issue not having ))een made.

Appellee's request that this test be made was denied

by the Department. Concentrated nutrition by use of

tablets of this type is a subject which the Department,

possessing no medical facilities, is not in a position

to know a great deal about, and the value of concen-

trated nutrition is certainly not a subject for the de-

termination of the Postmaster General.

The affirmance of the fraud order is not required

to enable the Postmaster General to continue to carry

on his necessary activities in purging the mails of

s\^dndles, confidence games, and grossly fraudulent

schemes. But the setting aside of this order is re-

quired to protect the rights of individuals who are

cited to appear before the Department and assure

them that they are entitled to a fair hearing and will

not be branded as a fraud in the eyes of their family,

friends, customers, and all the people they do business
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with or receive correspondence from, except on su))-

stantial, convincing, relial)le, factual evidence.

The judgment below should he affirmed and the

appellant's appeal dismissed.

Dated, Milwaukee, Wisconsin,

November 22, 1948.

Respectfully submitted,

Charles H. Rowan,

Willis W. Hagen,

Attorneys for Appellees.




